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CLEARINGHOUSE RULE 99-089

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Piocedures Manual prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

1. Statutory Authority

a. SectionComm 11.03 (2) (g) requires that at least two key employes of a certified
capitalcompany reside in ¥&consin. What statutory authority exists for this provision?

b. The placement of the statements in s. 560.32 (1) (a) and (b), Stats., in quotation
marksindicates that s. 560.32 (1), Stats., contemplates that these statements will be reproduced
verbatim in any déring material involvinghe sale of securities of a certified capital company
As such, the authority for the department to modify the content of these statements in s. Comm
111.04(1) (a) and (b) is not apparent.

c. Paragraph(a) in the second sub. (1) in s. Comil.04 limits the amount of
investmentsa person may make in a certified capital company at any time to $10 million. This
is in addition to the limit of $10 million in certified capital investments in all certified capital
companiesprior to August 1, 2000 under pde) in the second sub. (1) in s. Comdi.D4.
Sinces. 560.32 (2), Stats., does not contisimilar limit on investments in a certified capital
companyas those specified in pda), the authority for the department to specify the $10 million
limit in par. (a) is not apparent.

d. Unders. Comm 11.06 (1) (a) (intro.), to bea qualified investment, a cash
investmentin a qualified business that is an equity security of the qualified business must be
structured with a maturity or redemption of five years or greagnce s. 560.34 (1) (a) 1.,
Stats., does not contain this five year or greater matunggemption requirement, the
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department’sauthority for imposing this structure on equity securities is not appaB=d.also
the new condition expressed in s. Comii.06 (1) (a) 2. c.

e. Theprovisions inthe first sub. (3) in s. Comml1L06 establish limits on “all capital
not invested in qualified investments” by a certified capital compamipe authority for the
departmento apply these limits to capital that the company derived from sources other than
certified capital investments is not apparent. Also, the authority for the department to prescribe
how the company shall manage certified capital investments not invested in qualified
investmentdbeyond the limits in s. 560.34 (2), Stats., is not apparent.

f. The department establishesm s. Comm 11.10 (3) (b) additional criteria for

decertifyinga certifiedcapital company that are not specified in s. 560.37 (3), Stats. What is the
statutory authority for the provision? Is it contained in ss. 22(2)(a) and 560.31 (1), Stats.?

2. Form, Style and Placement in Administrative Code

a. The department should review the entire rule and, as appropriate, correct the
following deficiencies in drafting style or form:

(1) Ins. Comm 11.01, the word‘the” before the word “certified” should be
deleted.

(2) Thepreferred drafting style for the introduction to a list of definitions in a
chapterof the administrative code is to use “In this chapter:”. This style was
not followed in s. Comm11L.02 (intro.).

(3) Definitions should not contain substantive provisions. [See s. 1.01 (7) (b),
Manual.] Definitions with substantiv@rovisions include s. Comni1.02
(2) () and (24).

(4) To alert the reader of the rule that a definition is repeating a statutory
definition, the rule should reference the statutory definition rather than
repeatthe definition in the text of the rule. For example, s. CommQR
(1) should read: “(1) ‘Afliate’ has the meaning specified in s. 560.30 (1).”

If the department desires to have the w@ixthe definition included with the
rule, it canrepeat the statutory definition in a note following the reference to
the statutory definition.

(5) Parentheseshould not be used in the rule. [See s. 1.01 (6), Manual.] This
stylewas not followed, for example, in ss. Comid.D2 (2) (a), (3) and (9)
(c) and 111.09 (1) (i) 3. Ins. Comm 11.02 (3), the acronym “CAPCQO”
shouldbe setdfin quotation marks as an alternative defined term.

(6) Definition should be drafted i@ singular rather than the plural. See the
definition of “employes” in s. Comm11.02 (8). Similarly “obligations”
shouldbe “obligation” in subd. 3. a. in the first sub. (3) in s. Conih.Q6.
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To avoid ambiguity andiacilitate any future amendments to the rule, lists of
items should be drafted in the standard format that includes the use of
“following” in the introductory clause to the list, delineatadnvhether the

list is exclusive or inclusive through the use of terms such as “any of” versus
“all of” in the introductory clause and ending each itenthe list with a
period. This formatwas not followed in numerous lists in the rule,
including lists in s. Comm 11.02 (15) and the first sub. (3) in s. Comm
111.06.

Slashed alternatives should not be used inrthe. See, for example, s.
Comm111.02 (23) (c).

The rules should be drafted in the active voice. [See s. 1.01, Manual.]
Examplesof provisions that are not in trective voice include ss. Comm
111.03(1) (a) and 11.04 (1) (intro.).

Mandatoryduties should be denoted in a rule through theofisshall”; an
optional provision or discretionary authority should be denoted through the
use of “may’ Prohibitions should be stated as “no person may . . .” or “a
personmay not . . . .” In addition, “should,” “will,” “must” or “it is the
responsibilityof” should not be used to express a mandatory or permissive
action. [See s. 1.01 (2), Manual.] This drafting style was not followed
throughoutthe rule. Sedfor example, s. Comm11.03 (1) (e) (intro.) and
thesecond sub. (1) (b) in s. Comrhl104.

A subsection number should be placed within parentheses. This style was
not followed in the first sub. (2) in s. Comm1.06.

A noun should not end in “(s)” to indicate that it maysib®gular or plural.
[Sees. 1.01 (6), Manual.] This style was not followed, for example, in s.
Comm111.09 (1) (c) 2.

Numbers,except “1,” should be written in numerals, unless a sentence
beginswith the number See, for example, s. Comr1109 (1) (j).

b. Thedepartment should review the entire rule, and correct it as negessansure
thatit conforms to the preferred drafting style for the system of numberingrass-references.
Examples of deficiencies in numbering and cross-references include the following:

(1)

(2)

A reference to a consecutive series of provisions should use “to” ta#mer
“through.” See, for example, s11.01 and subd. 3. f. following the first
sub.(3) in s. Comm 11.06.

References to alternative provisions should be in the singBke the use of
“ss.” ins. Comm 11.02 (3). The notation “s.” should be used.
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External references in an administrative rule shouldlude the agency’
abbreviation. For example, “s. 1.10” in s. Comm 11.06 (1) should be
statedas “s. Comm 11.10.”

All subunits of a rule should end with a period. See, for example, “par”
ratherthan “par’ in par (b) 3. (intro.), 4.and 5. in the first sub. (2) in s.
Comm111.06.

Thefirst two statutory references in s. Comai 10 (3) (a) should include
“Stats.” only once; the first “Stats.” should be deleted. See s. 560.37 (3),
Stats.

Paragraphsshould be designated by a lowercase letter enclosed in
parentheses.This was not done in the reference to ‘d@)” in s. Comm
111.10(3) (c).

The subdivisions in the first sub. (3) in s. CommlD6 should be
paragraphdollowing an introduction that grammaticallgads into them.
Regardingthe inappropriate use of an introduction, see also, ss. Comm
111.03(1) (e), 11.04 (1) (f) and 11.06 (2) (b).

c. The department should review the entire rule and, as appropriate, correct the
following deficiencies in the placement of provisions within the rule:

(1)

(2)

3)

(4)
(5)

A definition of one term shouldhot be placed within the definition of
anotherterm. This style was not followed in pars. {@)e) in the definition
of “equity in a qualified business” in s. Comiil102 (9).

Definitions should be placed in alphabetical ordefhis style was not
followed for the definitions of “net worth,” “primary business of a CAPCO”
and “principal business operations inis&¥onsin” in s. Comm 1..02 (19),
(22) and (23).

Thetext in subs. (1) to (3) in s. Comm1103(1) (e) appear to be placed in
subdivisions because of the reference in these provisions nhotilse in par

(e) (intro.), which should be renumbered as subd. &.avoid ambiguity
thesesubdivisions should include specific references to the notice using, for
example, “the notice specified in subd. 1.” dadition, s. Comm111.03 (1)

(e) 4. should be drafted as a separate paragraph as the contents of subd. 4. do
not relate to the notification under pde) (intro.). Similar comments may

be made on the use of “proceeds” in.p@) 1. and 2. in the first sub. (&)
s.Comm 11.06.

Section Comm 11.04 contains two subs. (1) and no sub. (2).

Section Comm 11.06 contains two subs. (2) and two subs. (3).
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(6) Section Comm 11.07 contains two subs. (4).

(7) Section Comm 11.09 contains only one subsection. In this section, sub. (1)
shouldbe redrafted to be s. Comri1109 (intro.) and pars. (a) to (j) should
beredrafted as subsections.

(8) Thetext of subds. 1. in s. Commi1109 (1) (b) should be incorporated into
thetext of par (b) (intro.) as there is only one subdivision under (3

(9) The relation of s. Comm 1.02 (2) (a) and(b) to the definition of
“allowable organizational costs” in s. CommlIl02 (2) (intro.) is not
apparent. Since pars. (a) and (b) contain substangik@visions, their text
shouldbe placed in the substance of the rule and not in a definition.

d. Section Comm 11.02 (2) (b) is more appropriately placed in a note to the rule.
e. Ins. Comm 11.02 (13), the final occurrence of the letter “s” should be deleted.

f. In s. Comm 11.02 (15) (a), the word “common” should be replaced by the word
“Common.”

g. SectionComm 11.02 (19) should be rewritten to read: “Net worth’ means assets
minusliabilities in accordance with GAAP

h. Ins. Comm 11.02 (23), the first letter of each paragraph should be capitalized.

i. Ins.Comm 11.09 (1) (b) 1., the word “Principals” should be replaced by the word
“principals.” Also, the notation *, Stats.” should be inserted following the statutory citation.

J. In's. Comm 11.09 (1) (f), only the first letter of each subdivision should be
capitalized.

4. Adequacy of Referencesto Related Statutes, Rules and Forms

a. Theanalysis accompanying the rule cites ss. 560.30 to 560.38, Stats., as authorizing
rule making. This reference is unduly broad as it contains all of the statutes in ch. 560, Stats.,
relating to certified capital companies. The specific statutes that establistutiieof the
departmento adopt rules, ss. 560.31 (1) and 560.34 (1m) (b), Stats., should be cited.

b. The rule incorporates by referendbe generally accepted accounting principles
adoptedoy the American Institute d@ertified Public Accountants. [See s. Comiii.02 (13).]
Consent for incorporation of this standard must be obtained from the Revisor of Statutes and the
Attorney General pursuant to s. 227.21 (2) (a), Stats. The analysis accompanying the rule
should, but doesnot, indicate that this consent has been given either prior to this rule
promulgationor concurrently with this rule promulgation.
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c. The reference to the generally accepted accounting principles in s. Cdn@# (13)
is vague. Which version of the principles is being referenced?

d. Sections Comm1l.03 and 11.04 refer to forms. The department should ensure that
the requirements of s. 227.14 (3), Stats., are met.

e. The reference to “patb) or (c)” in par (f) (intro.) of the second sub. (1) in s. Comm
111.04appears to be in errorBased upon the cross-references in s. 560.32 (2) (d), Stats., on
which par (f) is based, it appears that this reference should be to(thar (e).”

f. The reference to “s. .06 (1) to (e)” in s. Comm11.07 (2) is incorrect. The
departmenshould revise this reference.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. “Operation”should begin with a capital “O” in the table of contents entry for s.
Comm111.06 at the beginning of the rule.

b. SectionComm 11.02 (2) needs to be rewritten. For example, only the first letter of
the defined termshould be capitalized. Next, the definition uses inconsistent terminology by
referring to the term “direct costs” anftlirect oganizational costs.” The first sentence of the
subsectioris a run-on sentence containing substantive material that should be placed elsewhere
in the rule. In par(a), the reference to “generally accepted accounting principles” should be
replacedby the acronym “GAAP which is a defined term. As noted previously in tteport,
the last two sentences of pdna) are substantivaend par (b) should be placed in a note to the
rule.

c. The definition of “employes” in s. Comm11.02 (8) isunclear What is “the
business'teferred to in this definition. Who are “persons leased to the business™?

d. Paragraphga) to (d) in s. Comm 11.02 (9) are grammatically incorrect. For
example,in sub. (9) (a), it appears that the first comma should be replaced by the word “that”
andthat the word “and” should be replaced by the word “or

e. Therule uses the term “qualified i¢onsin business.” See, for example, s. Comm
111.02 (9) (c) and (b) 2. in the first sub. (2) in s. Conth.@6. If this term is the same as a
“qualified business,”as defined in s. Comml1.02 (18), then “qualified W¥consin business”
shouldnot be used in the rule. If it is tfent, then it should be defined in s. Comtii.02.

f. The reference to a “significant equity interest” in s. Comit.Q2 (9) (e) is vague.
Canthe department define “significant”?

g. Ins. Comm 11.02 (9) (f), “conceptually” is redundant and should be deleted. Also,
this definition should end with “approved by the department” rather than “as the department may
approve.”
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h. Throughoutthe rule, the department shoutdnsistently use either “CAPCO” or
“certified capital company See, for example, s. Comml1102 (15), where par(a) uses
“CAPCO” and par(b) uses “certified capital compahy

i. Since“GAAP” is a defined term, the definition of “netorth” in s. Comm 11.02
(19) should end with the phrase “in accordance with GAAP

J. Ins. Comm 11.02 (24), is the phrase “bank or other commercial lender” the same as
“financial institution,” as defined in s. Comnl1.02 (12)? If so, “financial institution” should
beused in sub. (24).

k. Ins. Comm 11.03 (1) (d), the comma should not be underscored.

[.  Section Comm11.03 (1) (e) 2. is ambiguous. Is the “date completed” the date of the
original application or the date that the completed application was resubmitted?

m. Since“net worth” is a defined ternthe phase “as defined by GAAP” in s. Comm
111.03(2) (b) is redundant and should be deleted.

n. Ins. Comm 11.03 (2) (g), what does the term “key” mean?

0. The last clause in par(f) 2. in the second sub. (1) in s. Comrml.D4 is an
incompletesentence.

p. Thelast sentence in pa(g) in the second sub. (1) m Comm 11.04, refers to
applicationsreceived on the same date as the forfeited investment application. Should this
provision in this sentence also apply to applications received after the date of the forfeited
investmentpplication?

g. Thephrase “this reduction” in pafb) 3. a. in the first sub. (2) in s. Comil 6 is
unclear. Which reduction does it refer toAlso, the word “may” should be replaced by the
word “does.”

r. In par (b) 4. in thefirst sub. (2) in s. Comm11.06, the colon after “if’ should be
deleted.

S. Inpar (b) 5. in the first sub. (2) in s. Comri1106, the script “),” should be deleted.

t. Theprovisions in pars(b) 1. and 5. in the first sub. (2) in s. Comil.D6 appear to
be duplicative. The text of subd. 5. should be either clarified to distinguish it from subd. 1. or
deleted.

u. The referenceo the “date specified in paf)” or the “dates specified in pda)” in
par. (c) (intro.), 1. and 2. in the first sub. (2) in s. Comii.Q6 arevague as paKa) contains
three dates, the investment date, three years after the investment date and five years after the
investmendate.
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v. Since “trust company” is included in the definition of “financial institution,” “or trust
company” should be deleted in subd. 3. b. in the first sub. (3) in s. CamO61

w. Thephrase “the ruleander” in the first sub. (4) in s. Comm1107 is redundant and
shouldbe deleted.

x. Canthe department provide a definition of “business secret” @osam 11.07 (5)
to help ensure consistent interpretation of this subsection?

y. Ins. Comm 11.09 (1) (intro.), “an” should be “and.”

z. The reference to “the application” in s. Comm1109 (1) (a) is vague. Which
applicationdoes par(a) refer to?

aa.Ins. Comm 11.09 (1) (d) 9., what does the phrase “associated with” mean?

ab.Ins. Comm 11.09 (1) (d) 1., should “and” be “or"?

ac. Thereference to a “due diligence file” in s. ComidlD9 (1) (e) 10. iwague. Can
the department specify the specific records that should be kept in a due diligence file? Similarly
the records required under s. ComiilD9 (1)(g) are vague. What specific records should a
certified capital company maintain relating to its capital that is not invested in qualified
businesses?

ad. Ins. Comm 11.09(1) (j), the use of the word “registered” is confusing. Does the
departmentnean “certified”?

ae.The second period after the title of s. Conth.10 (2) should be deleted.
af. Should “section” in s. Comm11.10 (3) (b) 1. and 2. be replaced with “chapter’?

ag. Ins. Comm 11.10 (3) (b) 3., the word “against” should be replaced by the word
“‘under.”

ah. Theeffect of decertification in s. Comn1.10 (5) should contain an exception for
decertificationunder s. Comm11L.10 (3) (c).



